
House Committee Approves Pore Space Bill  
 
Legislation that attempts to clarify state law addressing 
the use of underground pore space will be debated on the 
House floor next week. 
 
The House Energy and Natural Resources Committee 
voted 10-2 yesterday  to approve the amended version of 
SB 2344 recommended by a subcommittee which met five 
times to work out disagreements over the bill.  
 
North Dakota oil producers and industry regulators testified that a recent North Dakota Supreme Court 
case incorrectly drew a connection between two separate chapters of North Dakota Century Code, and 
the legislation is intended to disconnect that linkage. The court in a July 2017 ruling in the case of 
Mosser vs. Denbury Resources concluded that a mineral developer may be liable to a surface owner for 
saltwater disposal into pore space. But oil industry lobbyists said the court’s decision misinterpreted the 
intent of a 2009 law intended to facilitate carbon dioxide sequestration, and ignores longstanding 
common law precedent associated with oil production. 
 
The court case revolved around a production unit in Billings County, in which Denbury repurposed an old 
oil well for use as a saltwater disposal well to inject produced water in the pore space beneath the 
surface. The plaintiffs sued Denbury for using the pore space, alleging damages under Surface Owner 
Compensation Act. Denbury moved to dismiss the case, citing the common law principle that a producer 
has the right to dispose of produced water into the drilling unit without compensating the surface 
owner. But the court took notice of the 2009 law and said it may require the producer to compensate 
the surface owner.  
 
SB 2344 attempts to clarify the use of underground pore space and how and when surface owners 
should be compensated for its use. But landowner interests see it differently and have opposed the bill, 
claiming it amounts to a “taking” of rights to their land.  
 
State regulators say the legislation clarifies that there are two parts to the surface estate – the surface 
itself and the pore space beneath – and it makes a distinction between how the parts are used and how 
damages are paid.  Lynn Helms, Director of the Department of Mineral Resources, said the bill also 
distinguishes “use” from “damage.” 
 
“The bill does not take away the responsibility to pay damage and disruption for using the surface, or 
instances where pore space is damaged,” Helms said. “But it makes it clear that use of pore space is not 
damage.” 
 
Witnesses before the committee said the court case has implications for existing disposal well 
operations, and could also adversely affect plans to temporarily store produced natural gas as a means 
to reduce flaring. The legislation has also raised concerns in Bowman County related to plans by 
Denbury Resources to inject CO2 in an enhanced oil recovery project. Citing uncertainty, Denbury 
recently notified Bowman County officials that the company was suspending work in North Dakota 
pending the outcome of the legislative process.  
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